UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 9
In the Matter of
VFL TECHNOLOGY CORPORATION
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and Case 9-RC-16740

TRUCK DRIVERS, CHAUFFEURS AND HELPERS,
LOCAL UNION NO. 100, AFFILIATED WITH THE
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AFL-CIO
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and Case 9-RC-16743

INTERNATIONAL UNION OF OPERATING
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Petitioner
and Case 9-RC-16745
LABORERS INTERNATIONAL UNION OF
NORTH AMERICA, LABORERS LOCAL UNION
NO. 265, AFL-CIO

Petitioner

SUPPLEMENTAL DECISION AND ORDER

Pursuant to petitions filed on various dates in May 1996 by Truck Drivers, Chauffeurs and
Helpers Local Union No. 100, affiliated with the International Brotherhood of Teamsters,
AFL-CIO, herein called Teamsters 100 (Case 9-RC-16740); International Union of Operating
Engineers, Local 18, AFL-CIO, herein called Operating Engineers Local 18 (Case 9-RC-16743)
and Laborers International Union of North America, Laborers Local No. 265, AFL-CIO, herein
called Laborers Local 265 (Case 9-RC-16745), seeking to represent separate units of craft
employees employed by the Employer at its Zimmer jobsite, Moscow, Ohio, an initial



representation hearing before a duly designated hearing officer of the Board closed on
June 6, 1996.

The Employer, contrary to the Petitioners, maintained that a contract between the
Employer and United Steelworkers of America, herein called the Steelworkers, was a bar to the
processing of the petitions. The contract between the Employer and the Steelworkers covered all
construction employees and truck drivers employed by the Employer at its Zimmer jobsite and
was effective by its terms from February 5, 1994 through March 6, 1997. The Petitioners took
the position that the contract between the Employer and the Steelworkers was not a bar since it
was entered into at a time when the Steelworkers did not represent a majority of the Employer’s
employees and, in any event, the Steelworkers had on two occasions effectively disclaimed
interest in representing any of the unit employees. The record discloses that at the time the
contract was executed on February 3, 1994, the Employer had not commenced work at the
Zimmer jobsite and had not hired any employees. On February 21, 1994, the Employer hired its
work force and has actively been engaged in on-site work since that date.

On March 11, 1994, after the prehire contract was executed and after employing its work
force, the Employer and Steelworkers signed a recognition agreement based on a card check
which disclosed that a majority of the Employer’s construction employees and truck drivers had
designated the Steelworkers as their bargaining representative. The recognition agreement
specifically provided that the Employer recognized the Steelworkers as the representative of its
employees and that the parties would meet for the purposes of negotiating a mutually acceptable
collective-bargaining agreement. However, the Employer and Steelworkers did not meet for
bargaining and never executed a new collective-bargaining agreement. The Employer merely
continued to apply the terms of the previous prehire agreement.

The Acting Regional Director found that regardless of whether the Employer was engaged
in the construction industry, the contract with the Steelworkers was not a bar to the petitions. In
the opinion of the Acting Regional Director, if the Employer were not in the construction
industry, the prehire agreement with the Steelworkers would not, under General Extrusion, 121
NLRB 1165 (1958), bar the petitions. If the Employer were in the construction industry, the
Steelworkers majority showing and the Employer’s card check and recognition created a 9(a)
relationship. However, because the Employer and the Steelworkers did not subsequently execute
a contract or refer to the prehire contract in their recognition agreement, there was no bar to
processing the petitions. Although noting that the first disclaimer filed by the Steelworkers was
clearly ineffective, the Acting Regional Director found, under the circumstances, that it was
unnecessary to rule on the effectiveness of the Steelworkers’ second disclaimer. Accordingly,
the Acting Regional Director directed separate elections in the three craft groups. While the
Employer’s request for review was pending before the Board, the elections were held on July 31,
1996 and the ballots in all three elections were impounded.

The Board disagreed with the Acting Regional Director’s finding that the agreement
between the Employer and the Steelworkers was not a bar to the petitions. The Board held that
regardless of the nature of the contract between the Employer and the Steelworkers at its
inception, following the establishment of the 9(a) relationship, the contract between the parties
was from that point forward a 9(a) agreement. Accordingly, the Board found that the contract



was a bar to the petitions unless the Steelworkers effectively disclaimed interest in representing
the unit. The Board, therefore, remanded the case to the undersigned to reopen the hearing,
receive additional evidence and issue a supplemental decision solely with respect to whether the
Steelworkers effectively disclaimed interest in representing the unit and, thereafter, take any
further appropriate action necessary to resolve the petitions.

Pursuant to the Board’s Order, on November 9, 1999, the undersigned reopened the record
and scheduled an additional hearing on the issue of whether the Steelworkers effectively
disclaimed interest in representing the unit. On November 19, 1999, a further hearing was held
before a hearing officer of the Board. The hearing officer’s rulings made at the hearing are free
from prejudicial error and are hereby affirmed. '/

The record discloses that after the Employer recognized and entered into the contract with
the Steelworkers, the Petitioners filed a complaint with the AFL-CIO, alleging that the
Steelworkers violated Sections 2 and 3 of Article XX of the AFL-CIO constitution. The dispute
was submitted to an impartial umpire, Howard Lesnick, on a stipulation of facts for a
determination as to whether the Steelworkers had violated the AFL-CIO constitution. On
September 27, 1994, the umpire issued his decision finding that the Steelworkers had violated
Sections 2 and 3 of Article XX of the AFL-CIO constitution. No appeal was filed to the
umpire’s decision.

On November 15, 1994, the assistant to the president of the Steelworkers, Bernard Hostein,
wrote to the president of the Employer, Richard W. Patton, and advised that the Steelworkers
could no longer claim the work at the Zimmer facility in Moscow, Ohio and released the
Employer from the obligations under the collective-bargaining agreement. The Employer
declined to accept the “disclaimer” and the Steelworkers did not cease representing the
employees. It appears clear that this disclaimer was not effective based on the Steelworkers’
subsequent conduct.

On May 4, 1995, the general president at that time of the AFL-CIO, Ronald Carey, advised
the then president of the Steelworkers, Lynn Williams, in writing, that Teamsters Local 100 had
requested that he seek enforcement of the above-described umpire’s decision. On March 7,
1996, the secretary-treasurer of the AFL-CIO, Richard Trumpka, convened a subcommittee of
the executive council to consider the complaint filed by the Teamsters alleging noncompliance
by the Steelworkers with the umpire’s decision. The subcommittee determined that the
Steelworkers were in noncompliance with the umpire’s decision. Thereafter, on March 18, 1996,
the president of the AFL-CIO at that time, John J. Sweeney, advised the then president of the
Steelworkers, George Becker, in writing, of the committee’s finding and specifically directed the
Steelworkers to:

'/ At the remand hearing, Operating Engineers Local 18 and Laborers Local 265, without objection, moved to
withdraw their petitions based on the passage of time from their filings. Accordingly, the motions to withdraw their
petitions filed by Operating Engineers Local 18 (Case 9-RC-16743) and Laborers Local 265 (Case 9-RC-16745) are
granted and those cases are closed.



1. ... [iJmplement the agreement made at the noncompliance subcommittee to
try and work with the Employer and IBT to gain the Employer’s cooperation in
recognizing IBT, Local 100 as the collective-bargaining representative of all
truck drivers presently employed by VFL Technology Corporation doing fly ash
removal work at the Wm. H. Zimmer generating station in Moscow, Ohio.

2. If the Employer refuses to recognize the IBT as the representative of those
employees within 30 days from the date of the March 7, 1996 subcommittee
meeting, the USWA must:

(a) Promptly renounce any intent to act as the exclusive collective-
bargaining representative of those employees.

(b) Cease and desist from acting in any way as the bargaining
representative of those employees; and

(c) Advise both the Employer and those employed, in writing, by
April 8, 1996 that the USWA is not now, and does not seek to be,
the employees’ bargaining representative.

Sweeney also advised the Steelworkers that although the subcommittee’s decision technically
applied only to the Teamsters, if any other union involved in the Article XX case filed a
noncompliance complaint, the subcommittee would make the same finding.

The Steelworkers were apparently unsuccessful in obtaining the Employer’s agreement to
recognize any of the Petitioners. Therefore, on April 3, 1996, Hostein advised Patton, in writing,
that the AFL-CIO subcommittee’s directives were unequivocal and that the Steelworkers
effective immediately:

(a) Renounces any intent to act as the exclusive collective-bargaining
representative of the employees of VFL performing fly ash removal
work at the Wm. H. Zimmer generating station;

(b) Cease and desist from acting in any way as the bargaining
representative of those employees; and

(c) Does not and will not seek to be the bargaining representative of those
employees.

The record discloses that Hostein also advised the local union officials and all of the unit
employees, in writing, that the Steelworkers had disclaimed interest in representing the
employees and that the Steelworkers was no longer their collective-bargaining representative.

On April 4, 1996, in writing, the Employer’s president advised the Steelworkers that it
“declined the Steelworkers’ offer” to disclaim representing the employees and insisted that the
Steelworkers fulfill its obligations under the collective-bargaining contract. Thereafter, the



Employer, on two occasions, requested the Steelworkers to extend the collective-bargaining
contract. The Steelworkers declined to extend the agreement and again advised the Employer
that they had disclaimed any interest in representing the employees. However, the record
discloses that the Employer continued to apply the contractual wages and other terms and
conditions of employment to the employees.

On September 12, 1996, the Steelworkers requested a response from the Employer
regarding two grievances which had been filed under the contract. However, the record
discloses that these two grievances were both filed prior to the time the Steelworkers disclaimed
interest in representing the unit. The Employer took the position that the grievances were
untimely and they were subsequently dropped by the Steelworkers. In addition, it appears that
an employee attempted to file a grievance with the Steelworkers after the disclaimer. Although
this grievance was apparently presented to the Employer, the record discloses that it was never
processed by the Steelworkers and local union officials were informed that they were not to
process grievances.

It appears from the record that the Steelworkers on one occasion requested that dues money
be submitted after the disclaimer. However, the dues were apparently for the 2 months
immediately preceding the disclaimer. The Employer also submitted dues monies as well as
dues check-off cards from employees for a number of months after the disclaimer. The dues
authorization cards were received by the financial department of the International Union and
were retained. The record discloses that the International normally would return such dues
authorization cards to the local for its records. However, the dues authorization cards in question
were retained by the International because the Steelworkers no longer represented the
employees. Moreover, the Steelworkers subsequently returned to the Employer all dues which
had been deducted and submitted to the Steelworkers after its disclaimer.

The record reflects that sometime after the disclaimer, the Employer requested that the
Steelworkers provide it with the names of some potential employees. Pursuant to this request,
the Steelworkers sent the Employer a list containing the names of several out-of-work members.
It appears that the Employer employed at least some of these individuals. However, the record
discloses that the Steelworkers has, on occasion, referred out-of-work members to other
employers with whom it does not have a collective-bargaining contract. There is no evidence
that the Steelworkers made any effort to require that the Employer utilize any of its referral
systems or that the Steelworkers attempted to represent any of the referred employees.

A careful review of the Steelworkers’ conduct as detailed in the record convinces me that
its second disclaimer of April 3, 1996 was effective and that its contract with the Employer was
not a bar to the petitions. ?/ The Board has consistently held that a contract does not bar an
election when the contracting union has properly disclaimed interest in the employees covered
by the agreement. Plough, Inc., 203 NLRB 121 (1973); American Sun Roof Corporation-West

%/ The Employer argues that the effectiveness of the Steelworkers’ disclaimer must be determined based on the
Steelworkers’ conduct at the time the petitions were filed rather than by its subsequent action. I agree that the
relevant issue is whether a contract bar existed at the time the petitions were filed. However, the Steelworkers’
subsequent conduct, consistent with its disclaimer, is relevant in determining whether the disclaimer was effective.



Coast, Inc. d/b/a American Sun Roof/Customcraft, Inc., 243 NLRB 1128 (1979). However, a
disclaimer will not remove the existing contract as a bar if the labor organization acts
inconsistent with its disclaimer. East Manufacturing Corporation, 242 NLRB 5 (1979).

The record here discloses that the Steelworkers about April 3, 1996, unequivocally
disclaimed interest in representing the employees. The disclaimer was made known to the
Employer, local union officials and all employees. Moreover, the record discloses that the
Steelworkers did not engage in any subsequent conduct sufficient to render its disclaimer
ineffective. Although local union officials may not have been pleased with the disclaimer, they
did not engage in sufficient conduct to nullify the disclaimer. Moreover, the Employer clearly
did not agree with the Steelworkers’ disclaimer. However, it is the action of the Steelworkers,
not the Employer, that determines the effectiveness of the disclaimer. The fact that the Employer
continued to apply the terms of the agreement to the employees does not negate the disclaimer.
Indeed, the Steelworkers’ refusal to agree with the Employer’s proposal to extend the prior
contract is strong evidence that Steelworkers was giving effect to the disclaimer.

Contrary to the Employer’s position in its brief, the fact that dues were deducted by the
Employer and submitted to the Steelworkers after the disclaimer does not render it ineffective.
American Sun Roof Corporation-West Coast, Inc. d/b/a American Sun Roof/Customcraft, Inc.,
supra. Indeed, the Steelworkers subsequently returned to the Employer the dues submitted after
the disclaimer. This is similar to the situation in Customcraft, where the labor organization
involved placed dues that had been submitted by an employer after a disclaimer in an escrow
account. The Board found that the union’s conduct in placing the dues in escrow did not detract
from its disclaimer. Moreover, the fact that health, welfare and pension payments were
submitted on behalf of employees to union funds does not adversely impact the disclaimer. The
record discloses that the funds are separate entities from the Steelworkers.

Likewise, contrary to the Employer’s position in its brief, the fact that a local steward may
have presented or even pursued a grievance on behalf of an employee after the April 3, 1996
disclaimer is not inconsistent with the disclaimer. Miratti’s, Inc., 132 NLRB 699 (1961);
Cf. Franz Food Products of Green Forest, Inc., 137 NLRB 340 (1962). The record discloses
that the steward was advised by officials of the Steelworkers that grievances were not to be
processed. Indeed, the grievance in question was never processed by the Steelworkers.

I do not agree with the Employer’s position that there is conflicting evidence as to whether
local officials were instructed to continue to represent the unit. Although the local steward, at
the initial hearing, indicated that the local president informed him to continue his duties as in the
past, it is clear that the steward was informed by the International that the Steelworkers had
disclaimed interest in the unit. Finally, the fact that the Steelworkers, in response to a request
from the Employer, furnished the names of some out-of-work members for possible employment
is not inconsistent with the disclaimer. The evidence discloses that the Steelworkers has made
referrals to other employers with whom it does not have a collective-bargaining relationship.

I agree with the Employer’s position expressed in its brief that the Board and courts have
held that a disclaimer will not be given effect, if under the surrounding circumstances, such
disclaimer is inconsistent with a union’s conduct. Dycus v. NLRB, 615, F.2d 823 (9" Cir. 1980);



International Brotherhood of Electrical Workers, AFL-CIO (Texlite, Inc.), 119 NLRB 1792
(1958). However, the cases cited by the Employer in its brief in support of its position are
clearly distinguishable from our circumstances. For example, Hershey Chocolate Corporation,
121 NLRB 901 (1958) and Polar Ware Company, 139 NLRB 1006 (1962) do not specifically
involve the effectiveness of a disclaimer. In Hershey and Polar Ware, it was alleged that the
incumbent labor organizations were defunct or that a schism existed. Here, there is no
contention that the Steelworkers could not represent the unit employees because of defunctness
or schism. On the other hand, in International Brotherhood of Electrical Workers, AFL-CIO-
CLC (Steinmitz Electrical Contractors Association, Inc.), 234 NLRB 633 (1978) and The Hartz
Mountain Corporation, 260 NLRB 323 (1982), cited by the Employer for the general proposition
that for disclaimers to be effective, they must not be accompanied by inconsistent action, are
remarkably similar to the instant case. In both Steinmitz and Hartz Mountain, the Board found
that the disclaiming unions, like the Steelworkers here, had not engaged in sufficient inconsistent
action to nullify their disclaimers. In 3 Beall Brothers 3, et al., 110 NLRB 685 (1954), the
Board found that the disclaiming union had engaged in action inconsistent with its disclaimer by
picketing in an effort to continue its status as bargaining representative of the unit employees. In
Texlite, Inc., supra, the disclaiming union, subsequent to its disclaimer, restrained members from
striking and stated it would be willing to sign a new contract covering the employees. Here, the
Steelworkers did not engage in any affirmative action after its disclaimer in an effort to continue
its status as the bargaining representative of the unit employees. Finally, in East Manufacturing
Corporation, supra, relied on by the Employer, the incumbent local labor organization,
consisting only of employees of the employer therein, filed a disclaimer because some unit
employees expressed dissatisfaction with its representation. The Board found that the mere
dissatisfaction of certain members with the adequacy of the union’s representation did not
provide grounds to disclaim and that the incumbent union was able and willing to continue to
represent the employees. Here, by contrast, the Steelworkers disclaimed because it no longer
desired or was willing to represent the unit employees. Moreover, the fact that it was instructed
to disclaim by its parent organization does not render the disclaimer a nullity.

Based on the foregoing, the entire record and after careful consideration of the arguments
of the parties at the hearings and in their briefs, I find that the Steelworkers effectively
disclaimed interest in representing the unit employees and that its contract with the Employer is
not a bar to the petitions. Accordingly, I shall order that the ballots cast and impounded in the
unit sought by Teamsters Local 100 (Case 9-RC-16740) be opened and counted to determine
whether the employees in such unit wish to be represented by that labor organization for the
purposes of collective bargaining. Inasmuch as I have approved the motions by Operating
Engineers Local 18 and Laborers Local 265 to withdraw their petitions, the ballots cast by
employees in the Operating Engineers Local 18 unit (Case 9-RC-16743) and Laborers Local 265
unit (Case 9-RC-16745) shall be neither opened nor counted.

ORDER
IT IS HEREBY ORDERED that the ballots cast and impounded in the Teamsters

Local 100 unit (Case 9-RC-16740) shall be opened and counted at a time and place to be
established by the undersigned to determine whether or not the employees in said unit desire to



be represented for collective-bargaining purposes by Truck Drivers, Chauffeurs and Helpers,
Local Union No. 100, affiliated with the International Brotherhood of Teamsters, AFL-CIO. */

Dated at Cincinnati, Ohio this 7" day of December 1999.

/s/ [Richard L. Ahearn]

Richard L. Ahearn, Regional Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

347-4030-6712

3/ Under the provisions of Section 102.67 of the Board’s Rules and Regulations, a request for review of this
Supplemental Decision and Order may be filed with the National Labor Relations Board, addressed to the Executive

Secretary, 1099 - 14th Street, N.W., Washington, D.C. 20570. This request must be received by the Board in
Washington by December 21, 1999.




